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::: IN THE COURT OF ASSTT. SESSIONS JUDGE, NALBARI ::: 
 
 
Present :        Himakshi Thakuria Buragohain.             

 Asstt. Sessions Judge,  

            Nalbari. 

 
 

   SESSIONS CASE NO : 185/17 
 
       U/S 323/307  IPC                  
 
   STATE OF ASSAM      
 
             - VS - 
 

            RAJIB BAISHYA  ---------- Accused person. 

       
 
Committed by learned JMFC, Tihu, vide order dated 05/12/17 in connection 

with G.R. Case No. : 139/17. 

 
 
 

APPEARANCE : 
 
 
Advocate for the Prosecution : Mr. Mrigen Das, Ld. Addl. PP. 

Advocate for the Defence  : Mr. Pankaj Sarmah, Ld. Advocate. 

 
 
 
Date of Evidence   : 19/01/18, 12/02/18, 26/02/18,  

       14/03/18, 29/03/18 

 

Date of Argument   : 29/03/18 

 

Date of Judgment   : 19/04/18 
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                                  J   U   D   G   M   E   N   T 

 
 
1. The gist of the prosecution case in brief is that about one month 

prior to the occurrence the son of the informant, Mridul Baishya had engaged 

cash of Rs.90,000/- along with a home theater, a wooden almirah, one battery 

of 12 volt, one fan, one charging machine, i.e a total of Rs.1,25,000/- in an 

enterprise named “Viswakarma”. On 27-08-17 at the end of the day the 

accused and the son of the informant, Mridul Baishya were managing their 

accounts of their daily partnership business of their shop. At that time the 

accused gave Mridul Sulphuric Acid to drink for which the latter sustained 

injuries inside his mouth. The accused then hit him on his head, back, shoulder 

and other parts of the body with a hammer with an intention to kill him. 

Somehow Mridul Baishya escaped from there. Thereafter he was taken to SMK 

Civil Hospital, Nalbari for his treatment. Hence this case.  

 

2. On receipt of the ejahar police registered a case as Tihu PS 

Case No. 139/17 u/s 326(A)/325/307/34 IPC and started investigation. After 

completion of investigation the I/O submitted charge-sheet against the 

accused 323/307 IPC. Since the offence u/s 323/307 IPC is exclusively triable 

by the court of Sessions, the learned Judicial Magistrate First Class, Tihu 

committed this case to the court of Hon'ble Sessions Judge, Nalbari. On receipt 

of the committal paper and GR Case Record Hon'ble Sessions Judge, Nalbari 

started Sessions case against the accused and thereafter transferred this case 

to this court for disposal.  

 

3.  After hearing the learned counsels for both sides and on perusal 

of the case diary, charge was framed against the accused u/s 323/307 IPC. 

The charge so framed was read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried.  

 

4.  During trial, prosecution side examined 7 (seven) witnesses 
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including the informant and the victim to prove the charge against the 

accused. Accused was examined u/s 313 CrPC. The statement of defence is 

recorded in a separate sheet. The defence plea was of compete denial and the 

defence side has not adduced any defence evidence.  

 

5.  POINTS FOR DETERMINATION 

 
 a)  Whether the accused on the night of 27/08/2017, at Tihu Town, 

Ward No.1 under Tihu PS voluntarily caused grievous hurt to the victim, Mridul 

Baishya, by assaulting him by means of a hammer on his head, back and 

shoulder. 

b)  Whether the accused on the same date at the same time by 

doing such an act intended to kill the victim? 

 

          DISCUSSION DECISION AND REASONS THEREOF: 
 
6.  To start with our discussion, let us at first go through the 

evidence of PW-1 Prabhat Baishya who is the informant of this case. PW-1 

stated in his evidence that on 27-08-17 at about 10:30 PM when he was on his 

bed he heard his son screaming and then his wife came out from the house 

and saw his son sitting on the road and blood oozing out from his head. PW-1 

also came out and saw his son in a such a condition. Then his daughter called 

an auto and took the victim to the hospital. When PW-1 asked his son about 

the incident he was told that the accused had hit him by a hammer. Thereafter 

on 28-08-17 between 9:00-9:30 AM PW-1 lodged the Ejahar. It appears from 

the evidence of PW-1 that police seized one shirt, one pant and a gamosa 

stained with blood. 

 

7.  PW-2 Anima Baishya stated in her evidence that on 27-08-17 

her husband went thrice to the shop of their son and the accused to call their 

son. But their son told him that he would return after some time. At about 

10:30 PM while her husband was sleeping she heard her son’s screaming and 

when she came out from her residence, she saw her son lying on the road in 

front of their house and blood oozing out from his head. According to PW-2 
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her son told her that the accused had hit him by a hammer. Thereafter her son 

was taken to Tihu Hospital and from there he was referred to Nalbari Civil 

Hospital wherein he was admitted for 5 days.   

 

8.  It is revealed from the cross-examination of both PW-1 & PW-2, 

that the accused and their son are good friends. PW-1 stated that he doesn't 

know the exact reason for the dispute and he did not find any reason for the 

dispute. 

 

9.   PW-3, Mridul Baishya, who is the victim in this case stated that 

on 27-08-17 at about 10 PM, after completing his work in their shop, when he 

asked for money from the accused, there was an altercation between them. It 

is revealed from the evidence of PW-3 that before the altercation started when 

his father went to call him, the accused told him that PW-3 will be going after 

some time. Just after his father left the shop the altercation started and then 

the accused hit him on his head with a hammer. PW-3 stated that his head 

started bleeding and he wrapped his shirt on his head and ran away. But just 

before reaching his house PW-3 fell down on the road. After that his parents 

and some other people came and took him to Tihu Hospital wherein he 

received stitches on his head after which he was sent to SMK Civil Hospital, 

Nalbari. 

 

10.  From the examination in chief of PW-3 it appears that the 

quarrel arouse between him and the accused when he asked for money from 

the accused. But in his cross-examination, PW-3 stated that before the day of 

occurrence there was no quarrel between him and the accused regarding 

monetary matters. We find PW-3 admitting in his cross-examination that both 

he and the accused consume liquor. PW-3 also stated that both he and the 

accused often go out together to consume liquor. It is already revealed form 

the cross-examination of PW-3 that all the shops are closed in Tihu Town 

between 07:30-08:00 PM. If all the shops are closed between 07:30-08:00 PM 

in Tihu Town then definitely the accused and PW-3 remained inside the shop 

till 10:00 AM only to consume liquor. Apart from that it is revealed from the 
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examination in chief of PW-2 that on the day of occurrence her husband went 

to call the victim from the shop thrice, but the latter told that he would return 

after some time. PW-3 also admitted in his cross-examination that his father 

went to call him from the shop before the quarrel started. 

 

11.  It is alleged by PW-1, PW-2 and PW-3 that the accused hit the 

victim on his head with a hammer. But after the occurrence police neither 

seized any hammer from the shop nor did he take them to the place of 

occurrence. It is revealed from the cross-examination of PW-3 that before the 

day of occurrence there was no quarrel between the accused and the victim 

regarding monetary matters. However on the day of occurrence the quarrel 

started after PW-3's father left the shop and then the accused hit PW-3 with a 

hammer. It is also revealed form the cross of PW-3 that there are residence 

near their shop but no one came for his help from the neighborhood though he 

raised hue and cry. If the quarrel turned so violent definitely the nearby people 

should have heard it. The I.O. should also have taken the victim and the 

informant to the place of occurrence.  

 

12.  Again if we go through the ejahar we find that PW-1 as the 

informant had lodged the ejahar against three persons namely Mun Das, Rajib 

Baishya and Jibeswar Baishya. He alleged in the ejahar that on the day of 

occurrence, the accused Rajib Baishya gave a bottle of Sulfuric Acid (H2SO4) as 

water to his son, Mridul Baishya without his knowledge. The son of the 

informant though was about to drink the water threw it away when he came to 

know about the actual fact. Thereafter the accused persons assaulted the 

victim on his head, back & shoulder with a hammer and caused him serious 

injury. But it their evidence neither PW-1 nor PW-3 stated anything about the 

involvement of other two persons in the crime. They also did not mention 

about offering of any Sulfuric Acid (H2SO4) to the victim by the accused. 

 

13.  If we go through the evidence of PW-4, Md. Manowar Hussain 

we find him stating that his garage is situated near the shop of the accused 
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and the victim in same campus. According to PW-4 on the next day of the 

occurrence when he came to his garage he saw all the articles of their shop 

scattered around. PW-4 stated that he heard that there was a quarrel between 

Rajib and Mridul on the previous night. In his cross-examination he stated that 

both Mridul and Rajib were quarrelling with each other under the influence of 

liquor. 

 

14.  PW-5, Pankaj Haloi who saw Rajib and Mridul prior to the 

occurrence stated that on the day of occurrence between 10:00 – 10:30 while 

he was coming from Pathsala towards Tihu, he saw Rajib and Mridul 

altercating with each other inside a shop at Tihu Town. In his cross-

examination he stated that they were quarrelling with each other under 

influence of liquor.  

 

15.  From the evidence of the PWs we find that none of them are 

eye witness to the occurrence. Though PW-1 saw the accused & the victim 

prior to the occurrence, the quarrel arouse just after he left. However from the 

statement of the PWs and the situation stated by them there is no doubt that 

both the victim and the accused were under the influence of liquor at the time 

of occurrence. 

   

16.  Now if we go through the evidence of PW-6 Dr. Sarbeswar Kalita 

who is the MO in this case we find him stating that on 26-08-17 while he was 

working in SMK Civil Hospital, Nalbari, he examined one Mridul Baishya at 

01:30 AM on self-requisition and he was registered as emergency no.95885/17. 

On examination of PW-6 found the following injuries:   

 a) Lacerated cut injury over scalp near posterior bregma. 

 b) Pain and swelling over right solder joint. 

 c) Pain and swelling on the right side of +the chest   

 posteriorly.  

 

  In the opinion of the doctor the injury was simple fresh and 

caused by blunt weapon. It appears that later PW-6 received a requisition 
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against Tihu P.S. Case 139/17. From the evidence of the M.O. it appears that 

the victim Mridul Baishya sustained injury on 26-08-17 but if we go through 

the Ejahar which is marked as Exhibit-1, we find the date of occurrence as 27-

08-17.   

  From the evidence of M.O., it appears that the victim Mridul 

Baishya sustained injury on 26-08-17 i.e. a day prior to the occurrence. In the 

ejahar as well as in the evidence of the PW-1, PW-2 & PW-3 the date of 

occurrence is revealed as 27-08-17. Hence the contradictions in the report and 

evidence of the PWs including the M.O., raises a doubt in our mind about the 

allegations against the accused. 

  Apart from that it is further revealed from the cross of PW-3, 

that the mother of the accused has also lodged a case against him. PW-2 has 

also stated in her cross that the mother of the accused has filed a case against 

her son alleging that he had assaulted the accused. 

  From these statements it appears that the assault was done by 

both sides. As such we can presume that the actual occurrence was on 26-08-

17, for which PW-3 was examined on that day and as the mother of the 

accused lodged a case against the victim, the informant has lodged this case 

on 28-08-17. 

  Finally if we go through the evidence of PW-7, Md. Jalilur 

Rahman who is the I.O. of this case, we find him stating in his cross 

examination that he doesn't know the distance between the place of the 

occurrence and the house of the victim. PW-7 also stated that he did not 

record the statement of any person residing near place of occurrence as shown 

in the sketch map. It also appears that PW-7 also did not record the statement 

of any person residing near the route from the place of occurrence till the 

house of the victim. After going through the evidence of PW-7 it appears that 

he did not investigate the case properly under the above circumstances as 

revealed from the evidence of the PW-3 it appears that the accused cannot be 

held guilty under the offence as alleged in the ejahar.  

   

 

    O   R   D   E   R 
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17.  From the discussion made above I find that the prosecution has 

miserably failed to prove the offence u/s 323/307 IPC against the accused.  

Hence, accused Rajib Baishya is found not guilty and 

is  acquitted from the charge of offence u/s 323/307 IPC. The accused person 

is set free at his liberty forthwith. Bail bond furnished by the accused shall 

stand canceled after period of 6 months.  

 

  Given under my hand and seal of this court on this the 19th day 

of April/2018 

   

               

                                    Asstt. Sessions Judge, 
                   Nalbari 
 
                                                                                   
Dictated & corrected by me    

  
 
 
Asstt. Sessions Judge, Nalbari 
 

 

 

 

 

 

 

 

 

 

    A  P  P  E  N  D  I  X 

 

 

(A) Prosecution witnesses: 

         PW 1  :  Prabhat Baishya (Informant) 

         PW 2 :   Anima Baishya 

         PW 3 :   Mridul Baishya (Victim) 
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         PW 4 :   Md. Monowar Hussain 

         PW 5 :   Pankaj Haloi 

         PW 6 :   Dr. Padmeswar Kalita (M.O.) 

         PW 7 :   Md. Jalilur Rahman (I.O.) 

 

(B) Prosecution exhibited documents :  

 Ext.-1- Ejahar 

 Ext.-1(1) - Signature of PW-1 

 Ext.-2 – Seizure list 

 Ext.-2(1)- Signature of PW-1 

 Ext.-2(2)- Signature of PW-7 

 Ext.-3- Injury Report 

 Ext.-3(1)- Signature of PW-6 

 Ext.-4- Sketch Map 

 Ext.-4(1)- Signature of PW-7 

 

(C)   Defence witnesses                    :  Nil. 

 

(D)   Defence exhibited document   :  Nil. 

 

 

                                                                       Asstt. Sessions Judge, 
                  Nalbari 


